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QUESTIONS PRESENTED 


1 

In a criminal case where the accused is charged with offenses 
arising out of possession of drugs and it is shown through the 
testimony of three psychiatrists, that at the time of the offenses 
he was suffering from a recognized mental illness and that a symp- 
tom of this illness in him was narcotics addiction, and the evi- 
dence in this regard was very strong, has the government met its 
burden of proof to establish beyond a reasonable doubt that the 
accused was not suffering from a mental illness and that the crime 
was not the product of mental illness by the testimony of a psy- 
chiatrist who only sees the accused on one occasion and who says 
the accused is without mental disorder, and where the reasons 


supporting his opinion are scant. 


2 
In a criminal case where the accused who is a drug addict 
is charged with offenses arising out of the possession of a 
small quantity of drugs, is he not entitled to be acquitted as 
a matter of law where it is shown that the nature of his addic- 
tion is such that he has an overwhelming and irresistable compul- 


sion to possess drugs and to use them, 


3 
(a) 


In a criminal case where the accused is charged with crimes 


arising out of the possession of a small quantity of drugs, is it 


not error for the Trial Court to fail to instruct the jury when 


requested about his theory of defense that he should be acquitted 


on account of insanity where there is evidence that his possess- 
ion of drugs was in connection with his use of same aB a@ narco- 
tics addict, that his addiction was symptomatic of a mental ill- 


ness. 


(b) and (c) | 

In a criminal case where the accused (a drug addict) is 
charged with crimes arising out of the possession of a snall 
quantity of narcotics and he offers evidence that he is addicted 
to drugs and the effect of same upon him,, is it not error for 
the Court to fail to give an instruction regarding the test of 
insanity called “irresistable impulse; and is it not also error 
to fail to give an instruction that submits the nerren of compul- 


siveness to the jury. 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


The appellant Schuman M. Rivers was indicted for offenses 


under the Federal narcotic laws. (Title 26 U.S.C; 4704(a) , 

and Title 21 U.S.C, 174.) The jury returned a verdict of guilty 
as charged; and upon this said conviction he peckived a general 
sentence of from two to six years imprisonment for violation of 
Title 26 U.S.C. 4704(a), and five years imprisonment for vicla- 
tion cf Title 21 U.S.C. 174. The jurisdiction of this Court is 
invoked under 28 U.S.C.As Section 1291 and Rule 37 of the Federal 


Rules of Criminal Procedure. 


STATUTES AND RULES INVOLVED 


Title 21, United States Code, Section 174; 


"Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under 
its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States 
contrary to law, or conspires to commit any of such acts 

in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the offen- 
der shall be imprisoned not less than ten or more than 
forty years and, in addition, may be fined not more than 
$20,000. 


"Whenever on trial for a violation of this section the 
defenant is shown to have or to have had possession of 
the narcctic drug, such possession shall be deemed suffi- 
cient evidence to authorize conviction unless the defen- 
dant explains the possession to the satisfaction of the 
jury." 


Title 26, United States Code, Section 4704(a) : 


"(ay General requirement. 


"It shall be wnlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamp 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose 
possession the same may be found . . . (Aug. 16, 1954; 
9:45 a.m., E.D.T., ch. 736, 68A Stat. 550, amended 
Aug. 31, °1954, ch. 1147, & $, 68 Stat. 1004.)" 


STATEMENT OF THE CASE 

In this case the appellant was charged in the District Court 
with two offenses stemming from the alleged possession of five 
capsules of a herion mixture on July 16, 1962 (violation of Title 
26 UsS.Ce 4704(a) and 21 U.S.C. 174). An indictment was filed in 
open Court on September 17, 1962; and on September 21, 1962, the 
appellant pleaded not guilty. On December 11, 1962, the District 
Court (through Chief Judge McGuire) granted a motion of the appel- 
lant for examination of his mental competency and ordered that he 
be committed to St. Elizabeth's Hospital for a period of net more 
than 90 days for examination by the psychiatric staff. It was 
also crdered that the Hospital make a repcert tc the Court: 
(1) as to the appellant's competency tc stanc trial; (2) as 
to whether at the time of the offenses he was suffering from a 
mental cisease or defect; anc (3) as to whether the eriminal act 


was the product of this mental condition. 


By letter dated March 8, 1963, Dr. Dale C. Cameron, Super- 


intendent of the Hospital, reported to the Court, in part, as 


follows: 
"Mr, Rivers' case has been studied since the date 
of his admission to Saint Elizabeth's Hespital 
and he has been examined by qualified psychiatrists 
of the medical staff of this hospital as to his 
mental condition. On March 7, 1963, Mr. Rivers was 
examined and his case reviewed in detail at a medi- 
cal staff conference. As a result of our examina- 
tions and observation, it is our opinion that; Schuman 
M. Rivers is mentally competent to understand! the 
nature of the proceedings against him ane to consult 
properly with counsel in his ow defense. It is our 
opinion that the patient coes have and cid have on 
July 16, 1962, a Schizoid Personality (Drug Addiction), 
and that the offense with which he is charged, if he 
committed it, was causally related to this condition." 


Following this, and on April 24, 1963, the case came on for 
trial before the Honorable William B. Jones and a jury. At this 


trial the following occurred: 


Detective Virgil J. Hood of the Metropolitan Police Depart- 
ment was the chief government witness. He was assigned to the 
nareoties squac. On July 16, 1962, he and Officer John Bonaparte 
were working together and at about 10:45 p.m. they were cruising 
in the vicinity of 13th and U Streets in an official vehicle. 
ht the corner cf 13th and U Streets he observed the appellant 
ané@ “another addict" known te the Officer as Sonny standing 


close tc a wall. The Officer stopped the car and walked over 


to the appellant. He started walking away from the officer and 


the other man ran in the opposite direction. The Officer call- 
ed the appellant to make a "vagrancy cbservation" on him. When 
he was called he turned arcund and answered the officer and at 
the same time dropped a piece of tin foil to the ground. The 
officer picked up the tin foil; opened it, and found five gela- 
tin capsules, each containing a white powder. The officer 
placec him under arrest and took him to the narcotics squad 
office in his car. 

The officer was shown a small envelope containing a tin foil 
and two capsules that were marked government exhibits #1 and #la 
for identification. The officer identified the same as the arti- 
cles (except the envelope) that he recovered during the arrest of 
the appellant. 

The officer further testified on direct examination that he 


talked to the appellant in the narcotics squad office about his 


use of narcotics, The appellant told the officer that he was not 


an addict but he was using drugs just about every day. He said 


he had a habit. However, he refused to sign the “addict form" 


because he was not addicted. 

On cross examination the officer said that the appellant hac 
been previously known to him as a narcotics addict! He admitted 
that the appellant told him after his arrest that he was addicted 
to the use of herion and uses it daily. The officer also said 
that he noticed needle marks on his arms. The needle marks were 
fresh. It was also brought out that the appellant) stated after 
his arrest that he had used four or five capsules earlier on the 
morning of July 16, 1962. The needle marks that the officer saw 
on his arm indicated to the officer that the appellant hac used 
narcotics within 24 hours. 

William D. Butler, Internal Revenue Chemist, next testified 
for the government. He analyzed the contents of the five cap- 
sules, and found that each contained a mixture of herion hydro- 
chloride and milk sugar. He said that herion hydrochloride is 
a derivative of opium and it is a narcotics arug. | 

Officer John Bonaparte who was with Detective Hood when the 
appellant was arrested in this case also testified for the govern- 
ment. His testimony, regarding the cibeunetances ck the appel- 
lant's arrest, was similar to that given by Agent Hood. After 
Bonaparte testified, the government rested its eae in chief. 

The defense called Dr, David H. Dabney, a psychiatrist, as 
a witness. He said that he examined the appellant on November 
22, 1962, and again on November 23, 1962. From his interview 


with the appellant he found the appellant to have been fully 


orientated. His life's study showed that during his early years 
he was raisec by his grand parents; ana at the age of 12 he had 
his first contact with his mother. He was a shy, retiring and 
withdrawn person during his youth; he avoided his classmates and 
did not participate fully in school activities and was just as 
retiring after school hours. Around the age of 23 (in 1949) he 
fell into the pattern of using narcotics to relieve the anxiety 
that he was experiencing and to relieve his depression. The 
anxiety and depression stemmed from a fear of unworthiness and 
rejection caused by having been abandoned or neglected by his 
mother during his early years. He became greatly dependent upon 
the use of drugs. The Doctor reached the opinion that the appellant 
was a schizoid personality. According to the Doctor, this is a 
grave mental illness and he considered that in the appellant's 
case it was a severe illness. In the Doctor's opinion, he had 
been suffering from this illness since late childhood. The 
Doctor said that it was hig opinion that there was a relationship 
between the appellant's mental illness and his use of drugs. To 
illustrate the relationship he likened a person's mind, its 


functional ‘and other aspects as a water type compartment. That 


a person suffering with a schizoid personality (the appellant) 


has sealed to prevent traumatic incident from coming in contact 
with, so as to avoid reaction to them, The "sealing in” is 
caused by previous unpleasant experiences that produced severe 
hurt and severe psychological pain. Between late childhood and 
beginning puberty increased stresses and strains began to impinge 
upon him, His sealing in defense is deficit and he must find 


other means to enforce this "water type compartment." He utilizes 


psychological means, such as avoiding school as meas as possible, 
leaving early, avoiding contact with echo inatedccail of which 
were unsuccessful, causing him to run away in the situation as 
evidenced by his entering the Service. Finding cust he could not 
run but so far physically, he then resorted to using drugs to con- 
tain the "water type compartment", This began a cycle. In the 
appellant, the mental illness preceded the use of dtc. There 
was, however, a tie between the two. His use of drikcs was a 
symptom of his illness. In answer to the usual hypothetical ques- 
tion, the Doctor expressed the opinion there was a iacear relation- 
ship between the criminal acts in this case and his mental illness. 
The Doctor testified about the appellant's mental illness. 
He was asked if he had an opinion about whether the appellant was 
a nareotics addict. He said that he was a naeobine addict. The 
Doctor concluded that the appellant was physiologically dependent 
upon the use of narcotics. In addition, there was a psychologi- 
cal effe.t of depression present in the appellant so as to make 


for a mental dependence upon drugs. 


The Doctor furthermore said that looking at the appellant, 


absent his mental illness, and taking the fact of his narcotics 
addition alone, he found physical and psychological dependence on 
narcotics drugs in 1962. The Doctor said that the appellant had 
reached the point where he could no longer control the physical 
dependence on drugs, though they cid not give him complete relief. 
Through the history obtained from the patient, the Doctor learned 
that the appellant had previously made attempts by hospitalization 
at Lexington and at D.C. General Hospitals to become cured of nar- 


cotics use. He said that the hospitalization for the cure treatments 
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of relieving the psychological depression were unsuccessful and 
that he still has been an addict. In the Doctor's opinion the 
appellant was unable to control his need for narcotics during the 
month of July 1962. He further said that this lack of control in 
regard to using narcotics was related to the criminal possession 
of five capsules of herion on July 16, 1962. The possession of 
drugs on this occasion was an example of the appellant's irresis- 
tibility to the use of drugs. 

Private Ollie A. Bettle of the Metropolitan Police Depart- 
ment, the Clerk for the Narcotics Squad, testified in response to 
a supeona that had been issued by the appellant. The supeona 
called for production of the records from the narcotics squad files 
pertaining to the appellant. The officer brought with him from the 
records of the Narcotics Squad five narcotics forms, By stipula- 
tion of counsel, the forms were admitted as the appellant's exhi- 
bits "2a" through "2e". They showed, respectively, that these 
forms we.e made out on July 16, 1962, May 31, 1962, August 5, 1960, 
May 23, 1960 and February 27, 1958; and that on each of these occa- 
sions the appellant was under arrest and each time he admitted to 
the use of drugs. 

Dr. Wilbur A. Hamman, a psychiatrist from St. Elizabeth's Hos- 
pital, testified for the appellant. He said that the appellant was 
admitted to St. Elizabeth's on December 11, 1962, pursuant to an 
order of the District Court and he was discharged onMarch 12, 1963 


Dr. Hamman only saw the appellant at the time of the medical staff 


eonference on March 7, 1963. He said that three staff psychiatrists, 


Dr. Mauris Platkin, Dr. Dorothy Dobbs, and he attended the confer- 


ence. A resident and a psychologist were also present. The 


Doctor said that in the appellant's case he considered the results 

of his psychological tests, the results of the appellant's psy- 

chiatric history, which had been prepared by a resident, the re- 

sults of some added history from the patient's mother, some infor- 

ination regarding his behavior in the military. He also considered 
| 

how the appellant conducted himself and appeared at the conference. 

The psychological summary was to the effect that: 

"This is an individual of above average intelligence 

whose functioning has been impaired by anxisty! and 

depression, His mode of adjustment has schizoid 

qualities. Hostility has been internalized and there 

are indications of severe disturbance in the sexual 

area. Interpersonal relations are of an infantile 

past dependent nature." 

It was the Doctor's opinion that the appellant was and had 
been for a long time suffering from a personality disturbance-- 
schizoid personality. To the Doctor he showed an abundance of the 
symptoms which characterize a schizoid type of adjustment. The 
Doctor said a personality trait disorder is a mental illness and 


that schizoid personality is a mental illness, 


The Doctor said the the psychological tests in' this ease Con- 
| 


firmed his clinical impression. The Doctor then related the facts 
of the appellant's background that he considered significant at 
arriving at a diagnosis. He said that the appellant's ability or 
need or desire to get along with people had been impaired from a 
very early age. He said that the appellant was withdrawn, 

The Doctor also observed, was impressed that, the appellant had 
a flat and emotionless way of expressing himself; and yet at the 
same time he appeared to be quite depressed and quite anxious. 

In the Doctor's opinion, the appellant was suffering from 
schizoid personality on the day of the offenses in this case. He 


was mentally ill at the time, according to the Doctor; and further 
that there was a causal relationship between the crime and the ill- 
ness. The Doctor explained the relationship in the tems that the 
appellant had felt anxiety fa many years arid resorted to the use 
of drugs to relieve it and to give him a slight feeling of self- 
esteem. Because of his mental illness, the appellant resorted to 
narcoties drugs. The Doctor said that if the appellant was addict- 
ed, the picture would be complicated. From everything that he 
learned about the appellant's use of drugs, the Doctor concluded 


that he continued using drugs because of his mental illness. The 


Doctor said that the appellant's use of narcotics was a symptom of 


his mental illness. That is, that if he had not been an anxious 
and depressed person he would not have gotten into aifficulty with 
gugs. The Doctor, therefore, saw the appellant's participation in 
a narcotics law offense as a product of his mental condition, In 
the Doctor’s opinion if it had not been for the mental illness the 
appellanc would not have committed the crime in this case. 

On cross examination the Doctor brought out that one of the 
things in the appellant's background that he considered was that 
he had served two terms in the Navy--one during the Second World 
War and the second one sometimes afterward, from July 1954 to 
December of that year. He received a dishonorable discharge the 
second time. The Doctor also said that he learned from the patient 
that his work record was extremely sporadic. The Doctor knew that 
one of the social workers from the hospital interviewed the appel- 
lant's mother, She related that her son was a rather withdrawn 
person, that he seemed to be depressed periodically, She further 


said there was someting wrong with him but she could not understand 


| 

what. The Doctor further said that ‘he classified the appellant's 
illness as either moderate, or severe, and that he placed him in 
that range because of the impairment of his every day functioning. 

On redirect examination the Doctor fortified the statement of 
his opinion that the appellant was addicted to narcotics and that 
the criminal act in this case, having narcotics in his possession, 
was because of his addiction; and he was addicted because he had a 
mental illness. The Doctor thus saw a clear chain of productivity 
between the appellant's mental illness and the possession of drugs. 


The Doctor said that on the basis of the appellant's history, he 


thought that he was a narcotics addict. 
Dr. Dorothy Dobbs, apsyshiatrist at St. Elizabeth's Hospital, 
next testified for the appellant. She also only caw the appel- 
lant at the medical staff conference on March 7, 1963. It was her 
opinion that the appellant was suffering from schizoid personali- 
ty. In her view the condition was sufficiently severe to be regard- 
ed as a mental illness, She based on opinion upon the appellant's 
history. For as long as he could remember he had been a tense, 
lonely, withdrawn person giving to feelings of depression. The 
further significant history that she derived from the appellant 
was that he had had very unsatisfactory relationship with people, 
had felt distant from them, and had had very few or close friends. 
Another basis of the Doctor's opinion was the results of the 
appellant's psychological tests. These were consistent with her 
opinion. The reports of the Hospital ward peieocnal were consis- 


tent. Finally, her own observation supported her conclusions. 


She observed in the interview that the appellant seemed to relate 


to the Doctor in a very distant, quite shy manner, and that he was 
quite tense and depressed. 

Dr. Dobbs said that the appellant's illness was severe and that 
he was suffering from the same at the time of the offenses in this 
case. His mental condition, as she described it, was directly and 
causally related to the crimes, 

Dr. Dobbs also analyzed the appellant's situation as being that 
he used narcotic drugs initially to relieve anxiety and depression. 
This resulted in his becoming a narcotics addict. To her, the step 
from being an addict from possession of drugs is such an obvious 
one, it does not require explanation. 

The Doctor determined that the appellant was an addict, by 
his own statement by the fact that he had experienced mild with- 
drawal symptoms upon admission to the hospital, and by the presence 
of typical scars on his arms. In addition, there was a report from 
the D.C. General Hospital that the appellant had been a patient 
there on six occasions between March 24, 1960 and August 29, 1962, 
and that their diagnosis each time was that of drug addiction. 
There was also a reference in the report from D.C. General Hospi- 
tal that in 1951 the appellant had been in the United States Public 
Health Hospital at Lexington, Kentucky, which is specifically for 
drug addicts. 

Dr. Dobbs said that in her opinion the appellant's addiction 


is symptomatic of his mental illness. 


Dr. Joseph F, Chambers next testified for the appellant. He 


was administratively responsible for the alcohol and drug addict 
unit at the D.C. General Hospital. He is a medical officer in the 


Department of Psychiatry. The Doctor described the drug addiction 
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rehabilitation program at the D.C. General Hospital, which is con- 


ducted in the Department of Psychiatry. The government conceded 
that the Doctor was an expert in the field of drug addiction. 

He testified that at the hospital two classifications are 
made of patients who are there for drugs. The so-called "Joy 
popper,” who is an user, and the "addict." A person is classified 
as an addict if he used drugs to the point that he has established 
a physiological dependence on it and unless he gets drugs he will 
have uncomfortable symptoms, such as nausea, muscle cramps, water- 
ing eyes, running nose, diarrhea and other disturbances. The 
presence of these symptoms or disturbances prove that the bocy 
has created an automatic demand for the drug. The ‘Doctor said that 
drug addiction is physical dependence on a chemical. The drug 
taken over a period of time causes the body to undergo changes and 
to adopt to the drug, so that the drug then becomes a normal part 
of the body's operation, When the drug is stopped, the body shows 
signs 01 withdrawal. aiiba/eicne of physical sventone and they 
are many. They are uncomfortable and most of them are painful. 
They are not fatal or gravely serious medically. The involve 
nausea, cramps, diarrhea, vomiting, irritable, insomnia and rest- 
lessness. The victim cannot hold any food down, cannot sit still, 
they aré quite nervous, and they have mild tremors. 

The symptoms begin about 12 hours after the person stops 
taking the drug. It becomes pronounced in about 48 hours. It 
reaches its peak between 60 and 72 hours and at this point the 
withdrawal symptoms begin gradually to abate. In labout S to 7 
days the worse of the symptoms are over. By the end of 14 days 
the drug addict is essentially well physically, er for insomnia 
and some nervousness. The Doctor said that drug addicts have a 
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real psychological dependence on the drugs. This physiological 
dependence, if the drug is not given, produces the withdrawal sym- 
ptoms. These symptoms are very uncomfortable and produce a lot of 
drive; they produce a real impulse, if not a valid compulsion for the 
addict to get more drugs to relieve this withdrawal. Withdrawal is 
painful so the addict is under a tremendous amount of inner drive. 
The drive or compulsion to get drugs is twofold. It is physical 
from the dependence of the body on the drugs and it is physiological 
because the addict is aware what the drug will do. 

The drug addict's compulsion to get drugs is such as to cause 
him to commit crimes. To obtain enough money to satisfy the habit, 


which cannot be done by legal means, the addict resorts to shop- 


lifting, petty larceny, and similar offenses. Another alternative 


is to sell drugs to another addict as a scurce of money. 

In response to a supeona, the Doctor brought certain of the 
D.C. General Hospital records pertaining to the appellant to Court. 
Independ_nt of the records, however, the Doctor knew the appellant. 
He said that the appellant had had six admissions to D.C. General 
Hospital starting in 1960. The last one was in September 1962. 

The Doctor said that when the appellant has come into the 
hospital, he showed signs of withdrawal. That is, he had shown 
signs that he had taken enough herion to have been physically 
addicted to the drug. The appellant's hospitalization varied from 
8 to 9 days to 3 or 4 weeks. Each of his hospitalizations were 
marked by the fact that he had to be given a fair amount of a benign 
narcotics to withdraw him from herion. The Doctor classified him 


as a bona fide addict, because he had a physiological dependence 


on drugs on each of the admissions that the Doctor saw him. The 
Doctor said that he had been convinced that on each of his admis- 
sions, the appellant was in withdrawal. | 

The Doctor said that one of the appellant's admissions was on 
the 13th of August 1962, and that he gave a history of having taken 
up to 100 capsules a day. This is unquestionably an addicting dose 
of herion. In the two months before this admission, the appellant 
related that he had had trouble getting narcotics and that his con- 
sumption had dropped to about 15 capsules a day during June and 
July 1962. Based upon the appellant's History, the Doctor express- 
ed the opinion that the appellant was addicted during the month of 


July 1962. 


After Dr. Chambers testified the appellant's attorney was per- 


mitted by stipulation of government counsel to read from a portion 
of a report made by Detective Hood to the effect that he talked to 
the appellant on July 14, 1962. According to the report the appel- 
lant adm.tted that he was using herion then and also that he was 
unemployed, had no legal or visible means of support realized from 
a legitimate source of occupation. 

Dr. Mauris Platkin, a psychiatrist from St. Elizabeth's Hos- 
pital, testified for the government as a rebuttal witness. Dr. 
Platkin said that he participated in the medical staff conference 
on March 7, 1963; that it was his opinion that the appellant was 
without mental disorder on July 16, 1962. His opinion was based 
on the absence of symptoms that were presented to him that he 
could interpret as being symptomatic of mental disorder. The 
Doctor said that he considered and evaluated information to the 


effect that the appellant was a drug addict. It alone did not 
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lead him to the conclusion that the appellant had a mental illness. 
On cross examination Dr. Platkin admitted that the-official 


hospital diagnosis, as set further in a letter written by the 


Superintendent (Dr. Cameron) of the Hospital, to the Clerk of the 


Court, was that the appellant was suffering from a mental illness, 
schizoid personality. Dr. Platkin said that he wrote the medical 
staff report that included that diagnosis. This report was the 
basis for Dr. Cameron's letter. 

After the evidence and testimony was concluded, the appellant 
made a motion for judgment of acquittal upon the grounds of insanity 
and upon the grounds that the evidence in the case showed indisput- 
ably that the appellant committed the criminal acts in this case, 
possessed five capsules of herion, on account of physiological com- 
pulsion and psychological implusion due to narcotics addiction 
The Court overruled the motion on both grounds. 

Thereafter, the appellant submitted 18 proposed written instru- 
ctions. The Court granted some as drawn, modified some, and refused 
to give others. The Court charged the jury. Afterwards, the appel- 
lant objected 'to the failure of the Court to give his instruction 
as drawn and to give those that were denied. After deliberation 
the jury returned a verdict of guilty on both counts. A sentence 
of from 2 to 6 years was imposed upon the count charging violation 
of Title 26 U.S.C. 4704(a) and a 5-year sentence imposed on the 
count charging violation of Title 21 U.S.C. 174; the said sentences 


were to run concurrently. This appeal followed. 


SUMMARY OF AGRUMENT 
1 

The appellant was arrested by a local narcotics officer when 
he was seen to throw a package to the ground that the officer sus~ 
pected contained narcotics. The package did contain five capsules 
of herion, a narcotics drug, The appellant was antoed with two 
violations of the Federal Narcotics Law arising out of possession 
of these drugs. At his trial he raised the defense of insanity. 
Three psychiatrists (two from St. Elizabeth's Hospital, who saw 
him at a medical staff conference while he was there under Court 
order for mental examination) testified that the appellant was 
affering from a mental illness called schizoid personality. All 
of the Doctors said that they determined that the appellant was a 
drug addict, and that his addiction was a symptom of the mental 
illness. The Doctors said that he used drugs to relieve the 
anxiety and depression associated with his illness. Constant use 
of the urugs, over a long period of time, caused his to become 
addicted. Since the addiction was a characteristic of the illness 
and he had the capsules of herion to use because he was addicted, 
there was a clear showing of causality between his illness and 


the crime. 


The government called Dr, Mauris Platkin to rebut the evi- 


dence of insanity. He said that he saw the appellant once while 
he was at St. Elizabeth's Hospital, this was at the medical staff 
conference. He said that in his opinion the appellant was with- 
out mental disorder, He showed no symptoms that indicated a 
mental illness. : 


The testimony of Dr. Platkin was inadequate to carry the 
government's burden of proof in this case. Because of the strong 
showing of insanity made by the appellant, to the effect that he 


was suffering from a severe mental illness at the time of the crime 


and that there was an apparent and obvious relationship between the 


illness and the act, reasonable men must necessarily have a reason~ 
able doubt on the issue of insanity and causality; and it was, 
therefore, the duty of the Trial Judge to grant the appellant's 
motion for judgment of acquittal on account of insanity. The 


Court's failure to do so was error. 


As was pointed out in the discussion above, it was shown 
through the testimony of three psychiatrists that the appellant 
was a narcotics addict. Other evidence, from the record of the 
Metropolitan Police Department, from D.C. General Hospital and 
through the testimony of Dr. Joseph F. Chambers, an expert on the 
subject, also established that the appellant was addicted at the 
time of the crimes charged. It is a medical fact that the state 
of chronic narcotics addiction, as was the appellant's condition, 
is characterized by an overpowering desire or need (compulsion) 
to continue taking the drug. Drugs create physiological changes 
in the body that produce an overpowering need for contimed use, 
The physical dependence and the concomitant psychological impul- 
sion is well documented and noted. It has gained judicial recogni- 


tion. 


Several Courts, and Jurist have taken notice of the effect of 


drug addiction upon the mind and body of an addict. | Some of the 


Judges of the United States Supreme Court, as reflected in the 


several opinions in the case of Robinson v. California, 370 U.S. 


660 (1962), so noted. 

An addict who has drugs to satisfy the overwhelming psychic 
desire cannot be said to be responsible for his eandiiok and cannot 
be held under criminal law anymore than an insane person afflicted 


with irresistable impulse such as pyromania or kleptomania. 


At the end of the case, the appellant submitted to the Court 
18 proposed instructions in writing. A lengthy discussion was had 
by counsel and the Court on the instructions, with the Court indi- 
cating its actiona as to each request. The Court agreed and did 
grant some of the instructions, denied some and gave the substance 
of others. There were three certain instructions that the Court 
denied as drawn and about which the Court failed to give any 
proper charge. 

One of these instructions (Number 14) undertook to advise the 
jury of one of the appellant's defenses, This instruction pointed 
out that if the jury had a reasonable doubt about whether the 
appellant was an addict, that his addiction was a symptom of 
mental illness and about causation it was their duty to acquit 
him on the account of insanity. This instruction embodied the 
whole of one of the appellant's defenses. It articulated a 
definite and legally accepted theory of defense. The Court refused 
to give this instruction and would not make any mention to the jury 
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in its charge’ on this matter in terms of illness, addiction and 
cure, Accordingly, the appellant was deprived of his right to 
have the jury fully informed of this ground of defense. 

Another instruction offered by the appellant that was denied 
by the Trial Court sought to have the jury advised about the test 
of insanity known as irresistable impulse. There was ample basis 
in the evidence to support the giving of such an inetruction. 

Here again, the failure of the Court to instruct the jury on one 
of the appellant's matters of defense was error. 

The appellant offered another instruction that informed the 
jury that if they found that the appellant was a narcotics addict, 
and that if his addiction at the time of the crime was such as to 
cause him to ‘have an overpowering desire or need to use drugs, and 
that if acting under such a force he committed the erimes charged 
in this case the verdict should be not guilty or not guilty on 
account of insanity. The Court did not give the instruction, nor the 
alterna’ ive, If it be true that there is a defense in the law that 
excuses narcotic crimes committed by narcotic addicts who are 


truly acting in response to uncontrolable physical compulsion and 


mental impulses, as has been heretofore argued, then it was error 


for the Court not to give an instruction in the vein of that 


proposed. 


l 


THE TRIAL COURT ERRED IN FAILING TO GRANT THE APPELLANT'S MOTION 
FOR ACCUITTAL ON THE GROUNDS OF INSANITY 


— Ee 


With respect to Argument number 1, appellant desines the Court to 
read the following pages of the Reporters Transcript: TR.pp. 12, 
23-25, 77-89, 181-192, 242, 245-255, 3620. 


In this case, the appellant was arrested by members of the 
Metropolitan Police Department Narcotics Squac. His arrest occurred 
after the officers observed him on a city street in the company of 
another person. Both officers, who were experienced, recognized the 
appellant and his companion as drug law offenders. One of the of- 
ficers went over to talk to them and upon seeing the appellant dis- 
card a package that was believed to contain narcotics, arrested him 
after inspecting the package and confirming his belief. 

The appellant made a pre-trial motion for a mental examination. 
On the basis of this motion and the written report of a psychiatrist 

| 
who hae examined the appellant, the District Court, ordered him 
sent to St. Elizabeth's Hospital for mental examination. The 
appellant stayed at the hospital for about 90 days. The hospital 
certified that he was competent for trial: but stated that at 
the time of the offense he had a "schizcid personality (drug 


| 
addicticn)", and that the offense was causally related to that 


condition. 


Later, the appellant's case came on to be tried by the 
| 


Court, sitiing with a jury. At this trial the facts of the crime 
(that he had five capsules of a herion mixture in his possession 
| 


on July 15, 1962) were quickly proven. In defense of the charges, 


the appellant relied upon insanity. 
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He called as his first witness, Dr. David H. Dabney, a psy- 
chiatrist who examined him on November 22, 1962 and November 23, 
1952, This Doctor testified that based upon his examination, 
his knowledge of the appellant's life history (as related by him) 
and his observation of the appellant, he concluded that the 


appellant was suffering from a mental illness called "schizoid 


personality”. The Doctor also noted that the appellant had started 


using narcotic drugs in the year 1949 and that this habit was 

begun in order to relieve him from some of the symptoms of his 
illness. The Doctor said that his mental illness was characterized 
by anxiety and depression and he used drugs to abate them. The 
Doctor said that drug use was a symptom of his mental illness. 

The Docter testified that in his opinion there was a definite 
causal relaticnship between the criminal acts in this case and 

the appellant's mental illness. 

Dr. Wilbur A. Hamman, a psychiatrist at St. Elizabeth's 
Hospit .1, whe saw the appellant at the medical staff conference 
(on March 7, 1963) toward the end of his stay there, testified 
that he made a study of the appellant's hcspital records, his 
psychological test results, and the appellant's psychiatric 
history. He renembered the appellant's appearance and ecnduct 
at the conference. The Doctor testified that upon consideration 
cf these matters he formed the opinicn that the appellant was, 
and had for a long time, been suffering from a personality dis- 
turbance known as "schizcid perscnality”. The Doctor said that 
this was a mental illness. The summary cf the appellant's psychc- 
logical testing while he was at the hcspital was that his func- 


ticning had becn impairedby anxiety and depression, and that 
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his mode of adjustment had schizoid qualities. Dr, Hamman read 
and interpreted the psychological tests as confirming his clinical 
impression of mental illness of a “schizoid Senaonalaty" type. 
To him the appellant “shows an abundance of those symptoms which 
characterize a schizoid type of adjustment.” It was his opinion 
that there was a relationship between the crime committed by the 
appellant and his mental illness. The Doctor snid| that because 
of his mental illness the appellant resorted to using narcotics 
to relieve some of the symptoms and to obtain a feeling of self- 
esteem. He was sure the appellant's use of narcotics was a 
symptom of his mental illness. 

Dr. Dorothy Dobbs, also a psychiatrist at St. Elizabeth's 
Hospital, who saw the appellant at the medical conference, stated 
that the appellant was suffering from “schizoid personality”. His 
condition was severe enough to be regarded as a mental illness. 
She also found the appellant's psychological tests confirmatory 
of her diagnosis. In her opinion the appellant was suffering 
from mental illness at the time of the offense in this ease and 
that there was a direct and causal relationship between his men- 
tal condition and the crime. From the appellant's stated personal 
history; from a show of mild withdrawal symptoms upon admission 
to the hospital; by the presence of typical scarring on his arms; 
from her knowledge (obtained frem the reading of the Saint 
Elizabeth Records) that the appellant had been a patient at D. C. 
General Hospital on six different cecasicns with a diagnosis cf 


drug addiction; and by a reference to the fact that he had been 


a patient at the Public Health Service Hospital for drug addiction 


at Lexington, Kentucky, she concluded that the appellant was a 
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nareoties addict. She also concluded that his addiction was a 


sympton of his mental iliness. 


Dr. Joseph F. Chambers, medical officer in the Department of 


Psychiatry, D. C. General Hospital, also testified for the appel- 
lant. Dr. Chambers is in charge of the alcohol and drug addict 
unit at the hospital. He is an expert on drug addiction. He 
testified that an addict, as distinguised from a user of drugs, 
is one who has used crugs to the point that he has established a 
physiological dependence on them. If the addict does not get 
érugs he will have certain symptoms, such as nausea, muscle 
cramps, and other disturbances. The presence of these symptoms 
proves that the person is an addict. An addict is one whose 
body has created an automatic demand for drugs. The Doctor 
testified that the appellant had been a patient at his hospital 
on six occasions, from 1960 through September 1962. The Doctor 
knew the appellant and on several occasions had perscnally ad- 
mitted him to the hcespital. He said that the appellant is a 
narcotics addict. The Doctor said that the appellant was a 
narcotics addict at the time of an admission on the 13th of 
August 1962; and that from this, plus the appellant's statements 
and history he formed the opinion that he was an addict during 
the time of the crime in this case. The Doctor said that in an 
addict the physical dependence on drugs and his psychological 
compulsion to get drugs are such as to cause him to commit 
erimes. Possession of drugs is one such crime. 

To meet the appellant's proof of insanity, the government 


called Dr. Platkin, a psychiatrist from St. Elizabeth's Hospital. 


He (as did Drs. Dobbs and Hamman) saw the appellant only at the med- 


ical staff conference. It was his opinion that the appellant was 
without mental disorder on July 16, 1962. He said his opinion was 
based on the absence of symptoms that he could interpret as being 


indicative of a mental disorder. The government offered no other 


evidence on this issue. 
In this case it was amply proved through the testimony of Drs. 
Dabney, Hamman, and Dobbs that the appellant was suffering from a men- 
tal. illness, “schizoid personality". Dr. Dabney said it is a "grave 
and serious mental illness'. It was also established that one of the 
principal symptoms of his illness was narcotics addiction. There 
was also satisfactory and ample evidence of a causal relationship 
between this illness and the offense committed by the appellant in 
this case. The conclusiveness of the showing made by the appellant 
in this regard clearly, under applicable law, entitled him to a ver- 
dict of acquittal by reason of insanity. See Douglas v. United 
States. 1956) 99 U.S. App. D.C. 232, 239, Fed 52; | Wright v. United 
States(1957) 102 U.S. App. D.C. 36, 250 Fed 4. The description of 
his illness, its characteristics, including its effect upon the appel- 
lant's mind and his actions, make only for the conclusion that reason- 
able men would necessarily have a reasenable doubt as to insanity in 
this case and to causation. The testimony of Dr. Platkin, the govern- 


mental rebuttal witness was inadequate to sustain the government's 
| 


burden of proof in this edee= 


1/"The burden is upon the government tc establish beycnd a reason- 
able doubt...either (1) that the accused hac nc mental disease 
or defect or (2) that, although the accused was cefective cr 
diseased, his act was net the product of this afflicticn. Or, 
to state the matter otherwise, the jury must acauit unless it 
is convincec beyond a reascnable doubt that the allegec crimi- 
nal act was not the prcduct of a disease or defect." Carter v. 
United States (1957) 102 U.S. App. D.C. 227, 234, 252 Fed 

8, 615. | 
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His testimcny was cf little prchibitive value. It was inadequate, 
in the sense that it was scant, bare, nakec, unsupported; and but 
the expressicn cf conclusicnary cpinicn. It was inadequate in 
the sense that it was not sufficiently delineating cr clear, in 
the light -f the cther testimony in the case, tc justify cconsider- 
ation. 

In considering the testimony cf Dr. Platkin and weighing it 
against the cther evidence cn the issues cf insanity and causaticn, 
the cenclusion must be that the gcvernment has net preven beyond 
a reasonable dcubt that the appellant was nct suffering frema 
mental illness that preducedc the crime. 

It was shown by the appellant's evidence that a psychiatrist 
whc examinec him cn two days abcut twe months after the offense 
found that he was suffering from a severe case of "schizoid 
perscnality.” This ccnclusion reached after a full ccnsideration 
cf the appellant's life history and a full psychiatric interview. 
There ‘as consistency between the symptems of the appellant's 
illness ‘as fcund by this Doctcr, the appellant’s use ef drugs, 
anc the erime. Two cther Doctcrs, whc saw him mcnths later at a 
medical staff conference at St. Elizabeth's Hospital, arrivec at 
the identical cpinion regarding the appellant. The appellant's 
psychclegical testing supported and ecnfirmec these ccnclusicns. 

There was factual evidence in this case that the appellant's 
drug addicticn caused him tc commit the crimes herein, (cf. High- 
tower v. United States, D.C. Cir., Nc. 17376, decicec Octcber 
22, 1963, slip cpinicn, p. 5). He had used crugs earlier cn 


the day cf his arrest. He tcld the cfficer twc days befcre the 


cffense that he was using hericn. There can be nc questicn but 
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that cn aeecunt of his addiction he possessed the drugs in this 
case. Since this addiction was prived tc have been symptcmatic 
of his mental illness, anc since the eccntrary evidence was nct 


sufficient to cverecme this prcof by the degree required by law, 


the Court erred in failing to grant the appellant an acquittal 


on account of insanity. 


THE TRIAL COURT ERRED IN NOT GRANTING THE APPELLANT'S MOTION FOR 


ACQUITTAL ON THE GROUNDS THAT THE EVIDENCE SHOWED CONCLUSIVELY 
THAT APPELLANT WAS A NARCOTICS ADDICT, AND THAT THE CRIMES CHARGED 


WERE COMMITTED AS AN EXCUSABLE RESULT OF THIS CONDITION 


With reapect to argument number two, appellant aebines the Court 
to read the following pages of the Reporter's Transcript; Tr. pp. 
12, 23-25, 101-104, 233-237, 251-258, 374 f. 

The appellant was a narcotics addict at the time cf the crimi- 
nal acts charged in this case. These criminal acts were narcotics 
law violations. The nature of drug addiction as manifested in the 
appellant, was such that his contrel to resist violating the nar- 
cotics law was impared. His physical dependence and his mental 
state regarding drugs amounted to physiclcgical canpuleion and 
psychological impulsion to possess and te use drugs. 

The three psychiatrists who testified at the trial fcr the 
defense, concluded upon the basis of what they learned abcut the 
appellant (from him and his history) that he was a narcotics addict. 
One of them, Dr. Dercthy Debbs, knew that the appellant had 
slight withdrawal symptoms at the time of his admission tc the 

espital. She alsc saw typical and familiar scarring cn his arms 
which is usually seen in cases cf ccnstant use of harectics. Dr. 
Chambers, the expert on drug addiction, left no doubts cn the 
question of whether the appellant was an addict. He personally 
knew that he was one from having observed him under elinical con- 


ditions. He was able to determine his addicticn by certain 
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tacic tests", His determination was upen a scientific and 
medical basis. The discourse cn narcctics addiction, its:. 

effect upon the human body anc minc, elucidated in Dr. Chambers’ 
testimony cemcenstratec the conclusion that there is a fixed 
physical, emoticnal and mental dependence cn crugs that exceeds 
and overecmes the ability cf those stricken to resist it. The 
nature cf narecties addiction in these terms (physical, mental, 
anc emoticnal effect) caused the criminal acts in this case. These 
crimes were, therefore, net the preduct cf a rational, deliberate 
mince. The crimes were not done by the mince of cne whe was able 

to freely chccse. They were committed by a mine and mctivaticn 
sc overwhelmingly ccempellec by mental impulses and physical ccm- 
pulsicn that resistence was impossible. Possessicn of five 
capsules cf herion was caused cf a minc that was free from cri- 
minal intent. The testimcny cf Dr. Dabney was that the possessicn 
cf drugs by the appellant was an example cf the irresistibility 

on his part to use drugs. Dr. Hamman saic that he felt that the 
appellant's only desire was to leave the hospital cn bend and 

get scme more drugs. 


In the case of Frank Horton vs. United States (1963) U.S. 


App. D.C., 317 F2d 595, that was before this Court, the appel- 


lant was charged and convicted of the same cffenses invelved in 
this case. At the trial his sole defense was insanity based on 
érug addiction. An amici_curiae brief was filed on behalf cf 
Dr. Lawrence Kolb and several other cutstanding medical men urg- 
ing reversal of Horton's ccnviction upon the grounc (among cthers) 
that the trial Court should have directed a verdict of acquittal 


because it was shown that the criminal acts were the results of 
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psychclogical dependence on drugs. In the amici cruiae brief 


the characteristics of narcotics acdicticn were setfcrth. Here 
| 
with is stated much cf what was said in the brief in this vein. 


pane state cf chronic narectic addiction is characterized 
by ‘an overpowering desire or neec (ecmpulsion) to con- 
tinue taking the drug and to cbtain it by any means. 

The physiological changes which opiates create in the 
body precuce an overpowering need for their continued 
use. Such physical dependence has been described as 

‘the body's slavery to the continued use cf opiates’. 

Of the three phenomena which characterize addiction 

to opiates, the cevelopment of physical dependence is 
considered cf paramcnt importance, followed by the cevelcp- 
ment of dcsage tolcrance anc emoticnal dependence. 


"Once addiction is established, the motive for using 
cpiates is not pleasure but the avoidance of pain. 
Indeed, ‘physical cepencence' is definec as ‘the develcp- 
ment of an altered physiological state which is brought 
about by the repeated administration of the drug and 
which necessitates continued administration of the drug 
to prevent the appearance of the characteristic illness 
which is termed as abstinence synérome.' The:severity cf 
the physical symptoms facing an addict whc tries tc resist 
this dependence can be deduced from precauticns that are 
usually taken during the medical treatment of addiction. 
Physical withdrawal, supervisec by physician, small doses 
of other drugs, intravencus injections of gluecse, and 
warm baths are all part of the now standard treatment. 
Imoroper and abrupt withdrawal proceedures can be harmful, 
dangercsus,and even fatal. 


"When an addict seeks crugs he is acting uncer the ccm- 
pelling force of his physical needs. He is not a respen- 
sible agent. To hold him criminally respcnsible fcr 
possessing drugs under these circumstances isi contrary 
to the traditional American percepts cf justice. There 
is no rational basis for the differentiation of pharmaco- 
logical duress and compulsion from other forms of curess 
and compulsion which have been reccgnized as bringing 
about an exemption from criminal Reepenesbay tty: 


"An addicted perscn forms an emotional dependence cn 
drugs. Without @rugs the addict suffers psychic dis- 
tresses, extreme anxiety and an overwhelming sence cf 
inadequacy. When he undertakes to stay away from 
drugs, fundamental psychic distresses overcome him and 
give ‘rise to an irresistible impulse to return to the 
use of the drug. 


"An addict possessing drugs to satisfy this irresistible 

psychic impulse cannot be regarded as responsible for 

this conduct and cannot be held subject to the penalties 

of the criminal law any more than a person suffering from 

a recognized mental disease or defect can be made respon- 

sible for conduct which is a product of his mental condition.” 

The footnote references from the above quoted material have 
been omitted. It is noted however, that reliance was had upon 
much technical data: World Health Organization, Technical Report 
Series No. 21-1950; Kolb, Narcotic Addiction 4 (1962); Council 


on Mental Health, A.M.A., Report _on Narcotic Addiction 22 (1957) 


Reprint from 165 J.A.M.A./3 Kolb and Himmelsbach, Clinical 


Studies of Drug Addiction: A Critical Review of Withdrawal Treat- 
ments with Method of Evaluating Abstinence Syndrome. 94 Am. J. of 
Psych. 759 (1938); MacDonald, Alcoholism and Drug Addiction, 21 
Ohio S.L.J. 96, 97 (1960). 

Most of what was stated in the amici curiae brief as shown by 
the lengthy quctations above, is applicable and critical in this 
case. Apart from any relationship whatsoever between drug addic- 
tion and reccgnized mental illness, addiction alone is sufficient 
to justify an acquittal on charges cf "narcotics type” crimes in 
a preper case. The instant case is such a proper case. The 
record in this case is replete with the showing that the appel- 
lant is an addict and that his addiction is “characterized by 
‘an overpowering desire or need (compulsicn) to centinue taking 
the drugs and to obtain it by any means’." Dr. Chambers said sc. 
So, we have seen did the psychiatrists. 

In the case of Robinson v. California (1962) 370 U. S. 660, 

8 Led. 2d 758, 82S Ct. 1417, some of the characteristics of 
drug addiction discussed above, were reecgnized judicially by 


some of the members of the Supreme Court. In that case the Court 
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had before it the question of whether a state law was constitu- 
| 


tional that made it a criminal offense to be addicted to the uee 


cf narcotics. The Ccurt held that the statute inflicts cruel and 


unusual punishment in viclaticn of the Fifth and Eighth Amendments, 
and was thus unconstituticnal. Of interest tc us, are some of 


the remarks made by Justice Douglas in his ecneurring cpinicn in 
the Robinson case. In this connection he said: | 
| 
"|. .Drug addiction is more prevalent in this country 
than in any other nation cf the western world. S Rep 
No. 1440, 84th Cong, 2d Sess, p. 2. It is scmetimes 
referred to as'a ccntagicus disease.* Id, at'p 3. But 
those living in a world of black and white put the addict 
in the category of those who could, if they would, fcr- 
sake their evil ways. 
"...The addict is under compulsicns not capable of 
management without outside help. As stated by the 
Council on Mental Health: 


" 'Physical dependence is defined as the development 
of an altered physiological state which is brought about 
by the repeated administration of the drug and which 
necessitates continued administraticn of the drug tc 
prevent the appearance of the characteristic illness 
which is termed an abstinence syndrome. When an 
addict says that he has a habit, he means that he is 
physically dependent on a crug. When he says that 

one drug is habit-forming and another is not; he means 
that the first drug is one on which physical can be 
developed and that the seccnd is a drug on which 
physical dependence cannot be developec. Physical 
Cependence is a real physiological disturbance. It is 
associated with the development of hyperexcitability 
in reflexes meciated through multineurone ares. It 
can be induced in animals, it has been shcwn'to cccur 
in the paralyzed hind limbs of addicted chrenic spinal 
dogs, and also has been produced in dogs whose cerebral 
cortex has been removed.’ Report cn Narectic Addiction, 
165 AMAJ 1707, 1713. 


"Some say the addict has a disease. See Hesse, Nar- 
cotics ané Drug Addiction (1946, p. 40 et aoa: 


"Others say addiction is not a disease but ‘a symptom 
cf a mental or psychiatric discrder' ." 


Later in his opinion, Justice Douglas said "the addict isa 
sick person”. 370 U. S. at page 676, 8 L,ed 768. This is the 
entire pcint of the argument that is made here. The addict is 


sick, he has a compulsion to drugs, and,of course, a necessary 


step in this process is that he must pcssess them. The appellant, 


Schuman Rivers, is a sick person. The processes implicit in 
obtaining and having drugs for his own use is the basis for the 
criminal charges in this case. In view cf what is medically 
known, and judicially reccgnized, about the nature cf narectics 
addiction, the trial court should have granted the appellant 


judgment cf acquittal cn these grcuncs. 


THE COURT ERRED IN FAILING TO GRANT THE APPELLANT'S PROPOSED 


INSTRUCTIONS 14, 17, and 18. 
With respect to argument number 3, appellant desires the Court 
to read the fcllewing pages of the Reporters Transcript: Tr. 
pp. 402-404, 411-415, 436-403, 4uu-445, 

Before the case was given to the jury, the appellant submitted 
certain propesed instructions fcr the jury in writing. The Court 
sranted scme cf them, denied seme, and gave the substance of cthers. 
The appellant here complains that the Court erred in failing tc 
grant three certain instructions and in not giving the jury a 
substantially proper charge on the subject matter cf these instruc- 
ticns, 

(a) 

The appellant's proposed instruction number 14 reads in part 

as follows: 


"You have heard testimony that crug addiction is at 
least symptomatic ef mental disease anc that the 
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Cefendant's acts were prccucts of a mental illness, 
highlighted by drug addiction. You are entitled tc 
acquit the defendant by reascn cf insanity sclely 
cn the strength cf such testimcny cr upon the 
strength of any reascnable doubt on that secre." 

| 


The majcr thrust cf the appellant's defense was that he was 


suffering frcm a mental illness, schizoid versonality, and that 


drug addicticn was a symptom of his illness. In instructing the 


jury on the applicable law the court did nct apprise the jury 


that it cculd acquit the appellant cn grounds cf insanity if 


they had a reascnable dcubt upon ccnsideraticn of ‘the evidence 


that the appellant was suffering from a mental illness and that 
a symptom of this mental illness was drug addiction that caused 
the criminal acts. As was indicated, the whcle of the defense 
was that the criminal acts were cone cn acecunt cf narcotics 
addiction. In one view of the matter this addictien was a 
symptom cf mental illness. The jury was not told this in parti- 
cular terms. This was errcr. The appellant was thus left naked 
in this defense in the eyes cf the jury. See Levine v. Unitec 


States (1958) 261 F 2 da 747. 


6)) | 
The appellant submitted an instruction dealinc with the 
coctrine of insanity and criminal respcnsibility known as the 
"irresistible impulse test". This prepcsed instruction was 
number 17 and was in the follewing terms: 


| 

"You were instructed that the defendant is relieved 
cf respensibility for his criminal acts if his 
mental faculties at the time of the acts were sc 
deranged as to create in his mind an uncontrellable, 
irresistible impulse tc commit the acts with jwhich 
he is charged, an impulse so powerful as to over- 
rice his reascn and judgment tc wipe out his sense 
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cf right and wrong to the extent he was deprivec 

cf the pewer tc chcose between right and wrong 

and lacked the power and ability to adhere tc the 

right.” 

Here again, there was ample evicence offered by the appellant 
to justify the granting cf such an instruction. One only need 
remember the testimony of Dr. Chambers and the psychiatrists 
about addiction. The Court in its charge dic not give any 


instruction that resembled the irresistible impulse test. 


The instructicn offered by the appellant ccrrectly stated 


the irresistible impulse rule, see Smith v. United States, (1929) 


59 App. D.C. 144, 36 Fed 543. 


(c) 


The appellant submitted 2 written instruction to the Ccurt 
saic: 


"You are instructed that if upon a consideration of 
the evidence in this case you find that the defendant, 
Schuman Rivers, was a narectics addict on July 16, 
1962 ané that his acdiction at that time, in terms cf 
physiclozical or psycholegical effect upen him, were 
such as tc cause him tc have an overpowering desire 
cr need or compulsion to continue taking the drug, 

ane that acting under such a force, he committed the 
criminal acts charged in this case, your verdict, in 
the event that you de so find or if you have reascnable 
coubt with respect theretc, must be nct guilty cn 
account cf insanity.” 


This instruction was offered as written abcve and was offered 
as amenced by omitting the words "on account of insanity" at the 
end of the instruction. The Court rejected the instructicn as 
written and ‘as modified. The Court gave no charge to the jury 
touching upon the substance cf the proposed instructicn. This 
instruction attempts to put before the jury the appellant's 


theory of defense that he was an addict and that he was caused 
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to commit the offenses on acccunt of the physiological and 

| 
psychclogical effects of drug addicticn. This prepcsed instructicn 
formulates the propositions set forth herein at arcument 2 herein. 


The instruction embodied cne cf the appellants thecries cf defense. 


It correctly stated the law, and it showed have been sranted, 
CONCLUSION 


WHEREFORE, upon the basis of the foregcing this Court should, 
in respect of arguments 1 and 2 reverse the judgment and ecnvicticn 
entered by the District Court and direct that judenent of acquittal 
by reason cf insanity be entered and in respect of argument 3 a 
new trial shculd be ordered. | 


Respectfully submitted 


John A. Shorter, Jr. 
Attorney for Appellant 
MITCHELL, ELLIS & SHORTER 
508 Fifth Street, N. W. 
Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

(1) Whether the trial court erred in denying appellant’s 
motion for a judgment of not guilty by reason of insanity, 
where three psychiatrists testified that appellant was suffering 
from a personality disorder and that the crimes charged were 
products thereof, and a fourth psychiatrist asserted that ap- 
pellant was without mental disorder of any kind? 

(2) Whether, where there was absolutely no testimony that 
drug addiction is itself a2 mental illness and conflicting testi- 
mony on the question of whether drug addiction is sympto- 
matic of mental illness, the trial court erred in denying appel- 
lant’s motion for a judgment of acquittal on the basis of evi- 
dence tending to show that appellant was a drug addict on the 
date of the offense and that his possession of five heroin cap- 
sules on that day was causally related to his addiction? 

(3) Whether, where the trial court instructed the jury that 
it could consider the appellant’s lack of capacity to control his 
acts in connection with the question of whether he was suffer- 
ing from a mental disease on the date of the offense and, if so, 
whether such disease was the determinative element in causing 
the offense, error was committed in refusing to give instructions 
which proposed to charge the jury (1) that appellant would be 
relieved of criminal responsibility for his acts if his mental 
faculties were so deranged as to create in his mind an irresistible 
impulse to commit the acts, and (2) that appellant would be 
relieved of criminal responsibility for possession of heroin if 
such possession resulted from overpowering physiological and 
psychological compulsion due to drug addiction? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17950 


ScuumMan M. Rivers, APPELLANT 
v. 
UniTED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 17, 1962, an indictment was filed charging ap- 
pellant in two counts with violations of the federal narcotic 
laws. 26 U.S.C. § 4704(a) ; 21 U.S.C. § 174. 

On October 11, 1962, upon motion of his counsel for a mental 
examination, the District Court ordered appellant committed 
to St. Elizabeths Hospital for a period not to exceed ninety 
days. By letter of March 12, 1962, Dale C. Cameron, Super- 
intendent, reported to the court that appellant had been ex- 
amined and his case reviewed in detail at a medical conference, 
and that in the opinion of the hospital staff he was mentally 
competent to stand trial although he “does have and did have 
on July 16, 1962, a Schizoid Personality (Drug Addiction), and 
that the offense with which he is charged, if he committed it, 
was casually related to this condition.” 

Trial commenced on April 24, 1963. The jury rejected ap- 
pellant’s defense of insanity and found him guilty as indicted. 
By judgment and commitment filed June 14, 1963. he was sen- 


(1) 


2 


tenced to terms of imprisonment of from two (2) to six (6) 
years on count one and five (5) years on count two, said sen- 
tences to run concurrently. The court recommended incar- 
ceration at Lexington, Kentucky. 


Commission of the offense 


The evidence which cctablished commissicn of the offenses 
by appellant was not seriously disputed. It consisted of the 
testimony of Detectives Hood and Bonaparte of the Narcotics 
Squad and William Butler, a chemist employed by the Internal 
Revenue Service. Hood testified that at 10:45 p.m. on July 16, 
1962, he was cruising in the vicinity of 13th and U Streets, 
N.W.. when he observed appellant and “another addict” stand- 
ing close to a wall (Tr. 6). He approached appellant and 
called his name, at which point appellant turned around and 
dropped to the ground a piece of tin foil. This was recovered by 
Hood and found to contain five gelatin capsules filled with a 
white powder (Tr. 7). Bonaparte, who remained in the police 
cruiser, observed Hood approach appellant and reach to the 
ground (Tr. 46). Butler, to whom the gelatin capsules were 
delivered, identified their contents as a mixture of milk sugar 
and heroin hydrochloride (Tr. 9, 37). 


Evidence of appellant’s drug addiction 


On the issue of insanity, the defense on which he relied, ap- 
pellant offered evidence tending to establish that he was ad- 
dicted to the use of narcotic drugs on July 16, 1962. According 
to the direct testimony of Detective Hood, appellant had de- 
nied being addicted on that day, although he had admitted 
using capsules of heroin “just about every day”, including four 
or five on that very morning (Tr. 12, 328). 

On cross-examination Detectives Hood and Bonaparte both 
acknowledged that appellant had been known to them, prior 
to July 16, 1962, as @ user of narcotics (Tr. 23, 51). Hood 
knew that at one time appellant had been addicted (Tr. 23). 
Both detectives knew that on at least one occasion prior to his 
arrest appellant had been treated at D.C. General Hospital for 
drug addiction (Tr. 30, 60-61). Private Bidel, a clerk at the 
Narcotics Squad, produced records which showed, according to 
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the stipulation of counsel, that on five occasions starting in 
February 1958, addict forms had been made out on appellant, 
and that on each occasion appellant had admitted being a user 
of narcotic drugs (Tr. 170). 

Dr. Dorothy Dobbs, a psychiatrist on the staff at St. Eliza- 
beths, had determined, on the basis of reports received from 
D.C. General and the mild withdrawal symptoms manifested 
by appellant at the time of his commitment to St. Elizabeths, 
that appellant was an addict (Tr. 252). Dr. David Dabney, 
on the basis of information provided by appellant himself, was 
of the same opinion (Tr. 88). 

Joseph Chambers, Administrator of the Alcohol and Drug 
Addict Unit at D.C. General Hospital and recognized by the 
court as an expert in the field of drug addiction, produced rec- 
ords showing that appellant had been admitted to the hospital 
on six occasions between 1960 and 1962 (Tr. 301). Two of 
these admissions, on August 12 and August 29, 1962, had been 
at the request of defense counsel (Tr. 312). On each occasion 
appellant had showed signs of narcotic withdrawal which in 
terms of severity were classified as “significant but mild” ex- 
periences (Tr. 301, 306). Chambers was of the opinion that 
appellant had probably been addicted to narcotics in July 
1962. 

Evidence on the issue of insanity 


In support of his defense of insanity, appellant called (1) Dr. 
David Dabney, a psychiatrist in private practice who inter- 
viewed appellant on two occasions in November 1962, for a 
total of four hours and whose opinions were based solely on his 
observations and on information provided by appellant (Tr. 
74, 76, 105), and (2) Dr. Wilbur Hamman and Dr. Dorothy 


* According to the testimony of this witness, addiction means physiological 
dependence. This dependence produces withdrawal symptoms in one who 
is deprived of narcotics. Thus whether a user of narcotics can be classi- 
fied as an addict depends on whether he undergoes the experience of with- 
drawal when he abstains from narcotics (Tr. 294-296, 303). 

If appellant had been addicted on July 16, 1962, he should have been show- 
ing “early significant signs” of withdrawal by the time he was presented to 
a committing magistrate at 10:00 a.m. on July 17, 1962 (Tr. 324). Neither 
Hood nor Bonaparte observed any signs of withdrawal at that time, and 
appellant did not complain of withdrawal pains (Tr. 33, 73). 
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Dobbs, psychiatrists on the staff at St. Elizabeths who ex- 
amined appellant and reviewed his case at a one-and-a-half 
hour medical staff conference on March 7, 1963, and whose 
opinions were based on their observations, data obtained from 
appellant about his life history, the results of psychological 
tests, the reports of ward personnel, and other information in 
the hospital files (Tr. 187, 245-247). 

These expert defense witnesses were unanimous in their 
opinion that appellant was suffering from a schizoid personal- 
ity (Tr. 81, 187, 245), that this disorder had existed on July 16, 
1962 (Tr. 124, 190, 249), that drug addiction was symptomatic 
of this disorder (Tr. S5-S7, 191, 253), and that the offenses 
with which appellant was charged, if he committed them, were 
products of this disorder (Tr. 87, 192, 250). Each of the wit- 
nesses classified appellant’s condition as a personality disorder 
as distinguished from a psychosis (Tr. 112, 200, 268). Dr. 
Hamman was of the opinion that a mental disorder is a less 
severe mental illness than psychosis (Tr. 200). He agreed 
with Dr. Dabney, however, that a schizoid personality is a men- 
tal illness (Tr. 82, 188-189). He described appellant’s condi- 
tion as “moderate and severe” (Tr. 202). Dr. Dabney 
considered any schizoid personality “a grave and severe mental 
illness” (Tr. §2). Dr. Dobbs expressed the view that a 
schizoid personality was a mental illness if sufficiently severe, 
and that appellant’s condition was severe (Tr. 245, 249). 

According to all the expert defense testimony, the primary 
features of a schizoid personality are anxiety and tension, de- 
pression, low self-esteem and a sense of being unworthy and 
unwanted, inability to relate to other people and to express 
emotion, and a tendency to withdraw from society and become 
isolated (Tr. $1, 190, 231-232, 277). Each of the witnesses 
was able to detect these signs of mental illness in the life his- 
tory provided by appellant and in appellant's appearance and 
behavior during the psychiatric interviews and medical staff 
conference (Tr. 78-79, 232, 237, 246-247, 278).? Each witness 


2Both Dr. Dabney and Dr. Hamman acknowledged that appellant was 
fully oriented as to person, place and time (Tr. 77, 237). Dr. Hamman 
and Dr. Dobbs both acknowledged that appellant had achieved an 1.Q. of 
97, indicating an intelligence in the average or above-average range (Tr. 
200, 249). Dr. Dabney was familiar with and considered “plausible” statis- 


5 


found a causal relation between the underlying personality dis- 
turbance and appellant’s drug addiction. This relation was 
uniformly described as the need or drive to escape from psycho- 
logical pain and discomfort—to secure freedom from anxiety 
(Tr. 79-80, 190, 257-258). Use of narcotic drugs to obtain 
such relief, in turn, set up a craving for more drugs in order to 
prevent a recurrence of the original anxiety feelings, until con- 
tinued resort to narcotics finally developed into an addiction 
(Tr. 89-90, 93-94, 257-258). A direct causal connection was 
found between appellant’s narcotic addiction and his posscs- 
sion of five heroin capsules on July 16, 1962 (Tr. 103, 217. 251, 
280). In the opinion of Dr. Dabney, appellant's physiological 
dependence on drugs was such at that time that he was not able 
to resist their use (Tr. 102-103). 

There was disagreement on the question of whether all nar- 
cotic addicts suffer from a mental illness (Tr. 122, 203, 255). 
It was not suggested by any witness, however, that drug addic- 
tion is itself a mental illness. On the contrary, each witness 
repeatedly testified that addiction was only indicative and 
symptomatic of some other precedent mental disease (Dab- 
ney—80, 81, 83, 85-87, 123, 145; Hamman—203-204, 212, 223— 
224; Dobbs—251, 253, 265). 

In rebuttal the prosecution called Dr. Mauris Platkin, a staff 
psychiatrist and the physician in charge of the maximum secu- 
rity division at St. Elizabeths Hospital. Platkin had presided 
at the medical staff conference at which appellant's case was re- 
viewed. His opinion that appellant was without mental illness 
on July 16, 1962, was based on the absence of symptoms that 
could be interpreted as indicative of mental disorder (Tr. 332). 
In arriving at his opinion Dr. Platkin had evaluated the fact of 
appellant’s drug addiction, but that fact alone did not lead him 
to a conclusion of mental illness (Tr. 333). Neither did the 
facts that appellant had some feelings of anxiety and appar- 
ently didn’t associate too well with other people (Tr. 342-343). 

Dr. Platkin was of the opinion that a schizoid personality 


tical studies showing that eighty per cent of repeat criminal offenders, or 
school children with reading. learning, or concentration problems, suffer 
from mental disorder (Tr. 114, 117). 
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was not a mental illness (Tr. 343). In any event he did not 
consider appellant a schizoid personality (Tr. 344). 


STATUTES INVOLVED 


Title 21. U.S.C. § 174 provides: 


Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any terri- 
tory under its control or jurisdiction, contrary to law, or 
receives, conceals, buys, sells, or in any manner facili- 
tates the transportation. concealment, or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought 
into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years and, 


in addition. may be fined not more than $20,000. 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of the 
jury. 


Title 26, U.S.C. § 4704(a) provides: 


General requirement. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found. 


The evidence on the issue of insanity was not sufficient to 
compel a reasonable man to entertain a reasonable doubt con- 
cerning appellant’s responsibility. The evidence relevant to 
appellant’s mental condition was in conflict. Three psychia- 
trists testified that appellant was suffering from a personality 
disorder and that the offenses charged were the products there- 
of. A fourth psychiatrist asserted that appellant was without 
mental disorder of any kind. Upon this evidence, considered 
together with the continuing presumption of sanity, the jury 
could reasonably have determined that appellant was legally 
responsible for his criminal acts. 


II 


Appellant was not entitled to a judgment of acquittal on the 
basis of evidence which tended to show that his possession of 
narcotics was the result of physiological coercion due to drug 
addiction. The law recognizes no separate concept of a legally 
acceptable ailment which excuses the sufferer from criminal 
liability. Where the issue of mental responsibility is raised, 
the questions presented are whether the accused was suffering 
from a medically recognized mental disorder and whether the 
specific alleged criminal act was causally related to that dis- 
order. Since there was no testimony whatever that narcotic 
addiction is itself a mental illness, the only question here pre- 
sented was whether appellant was suffering from the underly- 
ing personality disorder of which his addiction was said to be 
symptomatic. The evidence on that question was in conflict. 
The resolution of that conflict. was for the trier of fact. 


Il 


The issue of insanity was presented to the jury on proper 
instructions. Appellant’s proposed instructions on this issue 
were given in substance wherever they correctly stated the ap- 
plicable law. 


8 
ARGUMENT 


I. Appellant was not entitled to a judgment of acquittal by 
reason of insanity (see Tr. 332, 343-344) 


The presence or absence of a mental disease or defect is ulti- 
mately a question of fact for the jury. Evidence merely suf- 
ficient to raise the issue of insanity does not entitle the accused 
to a judgment of acquittal. Hawkins v. United States, 114 
US. App. D.C. 44, 310 F. 2d 849 (1962). “4 directed verdict 
requires not merely ‘some evidence’, but proof sufficient to 
compel a reasonable juror to entertain a reasonable doubt con- 
cerning the accused's responsibility.” McDonald v. United 
States, 114 U.S. App. D.C. 120, 126, 312 F. 2d 847. S53 (1962). 
And cf. Williams v. United States, 114 US. App. D.C. 135, 312 
F. 2d 862 (1962); Martin v. United States, 109 USS. App. D.C. 
83, 284 F. 2d 217 (1960); Bradley v. United States, 102 US. 
App. D.C. 17, 249 F. 2d 922 (1957). Account is to be taken of 
the continuing presumption of sanity in determining whether 
all the evidence requires that the issue of criminal responsi- 
bility be taken from the trier of fact. Davis v. United States, 
160 U.S. 469. 488 (1895); Greene Vv. United States, 114 U.S. 
App. D.C. 266, 314 F. 2d 271 (1963). 

Among the facts to be considered in measuring the per- 
suasive force of the evidence of insanity is the nature of the 
mental illness claimed. As stated by this Court in Campbell 
vy. United States, 113 U.S. App. D.C. 260, 261. 307 F. 2d 597. 
598 (1962): “We have previously found error in the failure of 
the District Court to direct verdicts of not guilty by reason of in- 
sanity only where the evidence of mental disease has been very 
strong and the condition a serious one.” These high standards 
of proof were reaffirmed in Hightower v. United States, No. 
17376. D.C. Cir., decided October 22, 1963. The cases referred 
to in Campbell all involved evidence of grave psychotic dis- 
orders... In the instant case. however, all the psychiatric testi- 


2 Fielding v. United States, 102 U.S. App. D.C. 167, 251 F. 2d 878 (1957). 
(Dementia praecox established by three psychiatrists. Only lay testimony 
in rebuttal) : Wright v. United States, 102 U.S. App. D.C. 36, 250 F. 2d 4 
(1957) (Schizophrenia according to at least five psychiatrists. No expert 
testimony to the contrary) : Satterwhite v. United States, 105 U.S. App. D.C. 
398, 267 F. 2d 675 (1959) (Paranoid schizophrenia according to two psy- 
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mony favorable to appellant tended to show that he was suf- 
fering from a personality disorder rather than a psychosis. 
There is no precedent in this Circuit for ordering a judgment of 
acquittal by reason of insanity on the basis of evidence of a 
personality disorder. Such evidence would not have been 
compelling even had it been uncontradicted. Hawkins v. 
United States, supra; Campbell v. United States, supra. 

Appellant’s evidence of mental illness was, however, sharply 
contradicted. Dr. Mauris Platkin, who testified for the prose- 
cution in rebuttal, expressed the opinion that appellant was 
without mental disorder of any kind. This opinion was based 
on the fact that appellant did not manifest, and his life history 
and other available information did not disclose, any symptoms 
which could be interpreted as indicative of mental disorder 
(Tr. 332). It was not predicated on his belief that schizoid 
personality was not a mental illness, for in any event the wit- 
ness did not find that appellant was suffering from schizoid 
personality (Tr. 343-344). 

Appellant cites no case, and appellee knows of none, in which 
judgment of acquittal by reason of insanity has been ordered 
where the existence of mental disorder is denied by expert testi- 
mony. Even where the standard of very strong evidence of 
serious mental disorder is satisfied, the accused is not entitled 
to judgment of acquittal if the Government contradicts that 
evidence. Cf. Barkley v. United States, No. 17206, D.C. Cir., 
decided June 13, 1963 (contradicted evidence of severe psy- 


chiatrists. No rebuttal as to the accused's mental condition at the time of 
the offense) ; Isaac v. United States, 109 U.S. App. D.C. 34, 284 F. 2d 168 
(1960) (Schizophrenia, disassociative reaction, established by three psy- 
chiatrists and a clinical psychologist. Expert rebuttal witness bad no 
opinion as to mental condition of accused on date of offense) ; Douglas v. 
United States, 99 U.S. App. D.C. 232, 239 F. 2d 52 (1956) (Dementia praecox 
established by three psychiatrists. No medical evidence otherwise). ch. 
Hopkins v. United States, 107 U.S. App. D.C. 126, 275 F. 24 155 ( 1959) 
(Schizophrenia established by three psychiatrists. No expert testimony to 
the contrary) ; Frigiliana v. United States, 113 U.S. App. D.C. 328, 307 F. 24 
665 (1962) (Decided after Campbell. Schizophrenia according to at least 
three psychiatrists, No rebuttal). 

It is notable that in none of these cases was the existence of a mental 
disease coutroverted by expert testimony. Also notable is the fact that in 
each case the accused had at one time in the proceedings been found in- 
competent to stand trial. 
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chosis). Certainly he is not entitled to such a judgment on 
controverted evidence of personality disorder. 


IJ. Appellant was not entitled to a judgment of acquittal by 
reason of drug addiction (See Tr. 374-375, 386, 387-388, 391) 


Appellant moved for judgment of acquittal or the second 
ground that evidence of his addiction to narcotics, quite apart 
from any relationship between such addiction and a recognized 
mental illess, absolved him, as a matter of law, from criminal 
responsibility flowing from his possession of five heroin 
capsules on July 16, 1962 (Tr. 374-375). He considered him- 
self entitled to such a judgment on the basis of evidence that 
his possession of narcotics on that date was the result of phys- 
iological compulsion due to addiction (Tr. 375-386). The 
trial court treated the motion as being in the nature of a mo- 
tion for judgment of acquittal on grounds of insanity and 
denied it as such (Tr. 393). Both the construction placed 
upon the motion and the trial court’s ruling were in conformity 
with the applicable law in this Circuit relating to the issue of 
criminal responsibility. 

During the oral argument on this phase of the motion for 
judgment of acquittal, appellant was reluctant to concede that 
he was asserting a defense based on insanity (Tr. 387-388, 
391). That reluctance, which carries over and appears again in 
appellant’s brief, is understandable in view of the decisive legal 
consequences which follow from such a concession. Uphappily 
for appellant, the concession is unavoidable. The evidence 
tendered by appellant raised the issue of his mental respon- 
sibility for the crimes charged. Where that issue is raised, the 
questions presented are whether the accused was suffering from 
a medically recognized medical illness and whether there was 
such a relationship between that illness and the specific alleged 
criminal act as to justify a reasonable inference that the act 
would not have been committed but for the illness. M cDonald 
v. United States, supra; Carter v. United States, 102 U.S. App. 
D.C, 227, 252 F. 2d 608 (1957); Durham v. United States, 94 
US. App. D.C. 228, 214 F. 2d 862 (1954). No additional or 
different questions are presented when the issue is raised by 
evidence of drug addiction symptomatic of personality dis- 
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order. Horton v. United States, — U.S. App. D.C. —, 317 
F. 2d 595 (1963). Appellant’s oblique suggestions to the con- 
trary are unsupported by any authority whatever. 

The substance of appellant’s argument is that addiction it- 
self creates an exemption from criminal liability. Appellee 
respectfully disagrees. “The law has no separate concept of a 
legally acceptable ailment which excuses the sufferer from legal 
liability.” Carter v. United States, supra, 102 U.S. App. D.C. 
at 236, 252 F. 2d at 617. No case decided by this or any other 
court has conferred upon the narcotic addict the broad im- 
munity which appellant here seeks. Cf. Horton v. United 
States, supra; Martin v. United States, supra. Robinson v. 
United States, 370 U.S. 660 (1962) relied on by appellant is 
not contra. Granting that addiction is accompanied by certain 
physiological drives and compulsions, and that the addict may 
feel strong internal promptings to acquire narcotics, neverthe- 
less he is not relieved from the consequences of his wrongful acts 
in the absence of some showing from which the jury could con- 
clude that he was suffering from a recognized mental disease. 
And upon a motion for judgment of acaiittal, that showing 
must be so strong that a reasonable juror \-ould be compelled 
to entertain a reasonable doubt concerning the sanity of the 
accused. 

In the instant case, there was absolutely no testimony that 
drug addiction was itself a mental illness. Each of the expert 
defense witnesses testified repeatedly that appellant's addic- 
tion was only symptomatic of the underlying precedent mental 
illness which they identified as Schizoid Personality. (See 
Counterstatement.) The evidence relating to addiction, and 
the resulting physiological dependence on narcotics and impair- 
ment of capacity to resist and refrain from illegal acts, was of 
legal significance, therefore, only insofar as it tended to estab- 
lish the facts that appellant was suffering from schizoid per- 
sonality and that the crimes charged were the products thereof. 
Outside of this context the evidence was of no value or weight, 
for there is in this Circuit no alternate test of criminal respon- 
sibility known as irresistible impulse or pharmacological duress. 
McDonald v. United States, supra; Misenheimer v. United 
States, 106 U.S. App. D.C, 220, 271 F. 2d 486 (1959). 
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When the ultimate fact of the existence of mental illness was 
placed in dispute by the psychiatrist who testified in rebuttal 
for the prosecution, a controverted issue of criminal responsi- 
bility was created. That same issue, raised by similar testi- 
mony adduced during a trial upon an indictment charging 
offenses identical to those here involved, was held to have been 
properly submitted to the jury in Horton v. United States, 
supra. It was likewise properly submitted to the jury which 
convicted appellant. 


III. The defense of insanity was presented on proper instruc- 
tions. Appellant’s proposed instructions were given in sub- 
stance wherever they correctly stated the applicable law 
(Tr. 403, 406-407, 413, 414, 437441) 


Appellant submitted eighteen instructions in writing. He 
now assigns as error the alleged failure of the trial court to 
give, either in the language submitted or in an equivalent form, 
three of the proposed instructions relating to the defense of in- 
sanity. The complaint is not well founded. In each instance 
where the requested instructions correctly stated the law, the 
substance of those requests was given. 


Appellant’s proposals and the charge actually given by the 
trial court are set out below: 


Proposed Instruction No. 14 


You have heard the testimony 
that drug addiction is at least symp- 
tomatic of mental dixe::e and that 
the defendant’s acts were products 
ofa mental illness. You are entitled 
to acquit the defendant by reason 
of insanity solely on the strength of 
such testimony or upon the strength 
of any reasonable doubt on that 
score. 


Proposed Instruction No. 17 


You are instructed that the de- 
fendant is relieved of responsibility 
for his criminal acts if his mental 
faculties at the time of the acts 
were so deranged as to create in his 
mind an uncontrollable, irresistible 
impulse to commit the acts with 


Instruction Given 


In this case there was testimony 
concerning whether the defendant 
was aware of the nature and conse- 
quences of his acts, that is, whether 
he knew his acts were illegal or 
wrong and whether he knew the ef- 
fect of what he did. There has also 
been testimony concerning whether, 
if he knew the nature and conse- 
quences of his acts, he was able to 
choose between doing or not doing 
them, that is, whether through the 
ability to choose he was able to con- 
trol his conduct in relation to the 
particular act in question. You 
may consider this evidence along 
with the other evidence on the issue 
of insanity as to whether or not the 
defendant understood the nature of 


-which he is charged, an impulse so 
powerfal as to over-ride his reason 
and judgment to wipe out his sense 
of right and wrong to the extent he 
wus deprived of the power to choose 
between right and wrong and lacked 
the power and ability to adhere to 
the right. 


Proposed Instruction No, 18 


You are instructed that if upon a 
consideration of the evidence in the 
case you find that the defendant 
Schuman Rivers was a narcotic ad- 
dict on July 16, 1962 and that his 
addiction at that time, in terms of 
physiological or psychological effect 
upon him, were such as to cause him 
to have an overpowering desire or 
need or compulsion to continue tak- 
ing the drug, and that acting under 
such a force he committed the crimi- 
nal acts charged in this case, your 
verdict, in the event that you do so 
find or if you have reasonable doubt 
with respect thereto, must be not 
guilty on account of insanity. 
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what he ws doing when he pos- 
sessed the five capsules of heroin, if 
you find he did possess such capsules, 
and as to whether or not bis actions 
were due to a failure, because of 
mental disease or defect, properly 
to control his conduct. 

You may consider any evidence of 
the defendant's lack of capacity for 
control of his acts as tending to show 
that the offense resulted from a 
mental disease or defect. You may 
consider any evidence of the defend- 
ant’s capacity to control his acts as 
tending to show that the offense did 
not result from a mental disease or 
defect. However, you may only con- 
sider the defendant’s capacity or 
lack of capacity for control of his 
acts in connection with the question 
of whether on July 16, 1962 the de 
fendant wag suffering from a mental 
disease or defect, and, if so, whether 
such disease or defect was the deter- 
minative element in causing the 
offense charged. 

If you were to find that the defend- 
ant was suffering from such a dis- 
ease or defect and that such a 
disease or defect was the determina- 
tive element causing the defendant to 
commit the acts, if he did commit 
them, it would be inconsistent for 
yor to also find that at the time the 
defendant had capacity for control 
of his acts (Tr. 439-441). 
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Proposed Instruction No. 14 would have accomplished little 
more than to acquaint the jury in a very general way with the 
nature of the issues involved in appellant’s insanity defense. 
Moreover, as drafted it was confusing on the vital question of 
what the jury had to have a reasonable doubt of in order to 
acquit. The trial judge denied it for the reason that he in- 
tended to go into these matters with more particularity (Tr. 
403). He did so. He explained the meaning of the words 
‘mental disease or Uefect’ along the lines suggested by the 
Court in McDonald v. United States, supra (Tr. 437). He 
analyzed in detail the concept of productivity (Tr. 437-439). 
And he carefully and accurately placed the burden of proof 
with respect to these issues (Tr. 436, 441). Appellant was 
entitled to nothing more. The instruction he requested would 
have achieved nothing more. 

Proposed Instruction No. 17 was denied as an inaccurate 
statement of the test of criminal responsibility (Tr. 406-407). 
In acceding to this request the trial court would implicitly 
have informed the jury that capacity to refrain from doing 
an unlawful act is as independent and alternative test of mental 
responsibility. Such is not the law. McDonald v. United 
States, supra; Carter v. United States, supra; Durham v. 
United States, supra. The ultimate issue of responsibility is 
every case in which it is raised is whether the specific alleged 
criminal act is the product of a mental disease or defect. Ca- 
pacity to refrain from illegal conduct is a factor which, if there 
is evidence on the point, the jury may consider. By itself, 
however, this consideration is neither controlling nor mean- 
ingful. It becomes meaningful only in its relation to the 
ultimate issues mentioned above. Misenheimer v. United 
States, supra. This consideration of free will and volition was 
placed in its proper context by the trial court’s instructions. 
Mental disease or defect was defined as including “any ab- 
normal condition of the mind which substantially affects mental 
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or emotional processes and substantially impairs behavior con- 
trols” (Tr. 437). Attention was called to the testimony that 
the accused’s actions were “due to a failure, because of mental 
disease or defect, properly to control his conduct” (Tr. 440). 
And the jury was directed to consider this testimony in connec- 
tion with the question “whether on July 16, 1962 the defendant 
was suffering from a mental disease or defect, and, if so, whether 
such disease or defect was the determinative element in caus- 
ing the offense charged” (Tr. 440). These instructions outlined 
the broader test of criminal responsibility applicable in this Cir- 
cuit. Those proposed by appellant adhered to a narrower test 
which has long since been rejected. Appellant cannot com- 
plain that a wider scope was given to his defense of insanity 
than he himself requested. 

Proposed Instruction No. 18 was also denied as an inaccurate 
statement of the test of criminal responsibility (Tr. 413). It 
too implied that irresistible impulse is an alternative test, and 
it therefore was subject to the same objections as Proposed 
Instruction No. 17. Moreover, it informed the jurors that they 
might acquit by reason of insanity on the basis of evidence of 


compulsion due to drug addiction. Such an instruction is of 
course incorrect in the absence of evidence that drug addiction 
is itself a mental illness, There was no such evidence in this 


case. 

A word remains to be said about the offer and rejection of 
appellant’s Proposed Instruction 18, amended by the deletion 
of the words “on account of insanity” at the end of the last 
sentence (Tr. 414). In its amended form the instruction 
would have permitted the jury to find appellant not guilty even 
though they found beyond a reasonable doubt that he com- 
mitted the crimes charged and was mentally responsible there- 
for. Such a verdict would have been contrary to law and in 
derogation of the jury’s oath. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
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